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•IN THE 


United States Court of Appeals 

District op Columbia. 


No. 9259. 


JOHN L. KENNISON, Appellant , 

v, 

UNITED STATES OF AMERICA,. Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


PRELIMINARY STATEMENT. 

This is an appeal by John L. Kinnison from a judgment 
in the District Court for this District after a verdict of 
guilty upon Counts 1, 2, 3, and 4 of the indictment, made! 
part of this record. The judgment was entered on the 11th 
day of April, 1946, and the defendant was sentenced to 
serve 1 to 3 years on Counts 1 to 4, concurrently. 
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APPELLATE JURISDICTION. 


The judgment below is an appealable final judgment, and 
the appeal of the defendant was duly noted and perfected 
within the time allowed by law. This Court has jurisdic¬ 
tion under the provisions of the Act of Congress dated 
February 9, 1893, 27 Stat. 435, C. 74; March 3, 1901, 31 
Stat. 1225, C. 854, sec. 226; March 3, 1921, 41 Stat. 1312, 
C. 125, sec. 12. 


STATUTES INVOLVED. 

The 4 counts of the indictment made the subject matter , 
of this appeal are from what is commonly known as the 
“Marihuana Act”, Sections 2590-A, and 2591-A of Title 
26, of the United States Code. 

Section 2590-A reads as follows: 

“There shall be levied, collected, and paid upon all 
transfers of Marihuana which are required by Section 
2591, to be carried out in pursuance of written order 
at the following rates—.” 

Section 2591-A reads as follows: 

“It shall be unlawful for any person, whether or not 
required to pay a special tax and register under Sec¬ 
tions 3230 and 3231 to transfer Marihuana, except in 
pursuance of a written order of the person to whom 
such Marihuana is transferred on a form in blank for 
that purpose by the Secretary.” ' 

THE INDICTMENT. 

Counts 1 and 3 of the indictment charged that the ap¬ 
pellant had made a transfer of Marihuana not in pursuance 
of a written order on a form issued in blank for that pur¬ 
pose by the Commissioner of Internal Revenue, as required 
by Section 2591-A of the Internal Revenue Code; against 
the form of the Statute in such case made and provided; 
and against the peace and Government of the United States. 

Counts 2 and 4 charged that the appellant, being on a 
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stated date a transferee of Marihuana, did feloniously ac¬ 
quire a quantity of Marihuana without having paid the 
tax on the transfer of the said Marihuana. 

There is no sufficient allegation of venue in Counts 2 
and 4. 


STATEMENT OF THE CASE. 

The case came on regularly for trial and the Government 
witness testified that appellant had been arrested, and 
thereafter a search had revealed him to be the possessor 
of certain untaxed Marihuana, and, further, that agents 
had followed and shadowed him and had observed him 
transferring packages subsequently found to contain Mari¬ 
huana to a Government informer. 

Upon the conclusion of the Government’s case, the de¬ 
fendant through counsel moved for a directed verdict upon 
the grounds that Counts 1 and 3 of the indictment, and 
Counts 2 and. 4 of the indictment did not state an offense 
known to the law. 

The motions were denied with the result narrated above. 


STATEMENT OF POINTS. 

L 


The indictment does not charge an offense under Sec¬ 
tions 2591-A or 2590-A of the said Marihuana Act. 


ARGUMENT. 

Since the matter to be brought to the attention of this 
Court is more than ordinarily brief, the summary of Ar¬ 
gument has been omitted, and the matter made the basis 
of appeal is set forth immediately by way of argument. 

I. 

As to Section 2591-A Appellant takes the position that 
the offense charged, being a statutory offense, it is impera- 
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tive that the indictment spell out the offense made crim¬ 
inal by the statute, and that directly, and unequivocally, not 
by innuendo, speculation or presumption. 

With reference to this matter, attention is cited to the 
case of Fleischer v. United States , 302 U. S. 218-219; 82 L. 
Ed. 208, 58 S. C. R. 148: 

“The first Count alleges that defendants • • • un¬ 
lawfully conspired to possess and caused to be pos¬ 
sessed stills and apparatus for the production of dis¬ 
tilled spirits, without having the same registered with 
the Collector of Internal Revenue as required by law. 
(The Government concedes) that under the applicable 
statute the charge should have been that there was fail¬ 
ure to register the stills with the District Supervisor 
of the Alcohol Tax Unit in the Bureau of Internal 
Revenue. The first Count failed to state an offense.” 

See also Scott v. United States ; 78 Fed. (2nd) 791; Ben¬ 
ton v. United States , 80 Fed. (2nd) 162. 

That the offense charged was a violation of the prohibi¬ 
tion act in that case, but, the fundamental defect in that 
indictment and the indictment here under consideration is 
the same. 

The failure to do what is charged here as a criminal of¬ 
fense is no criminal offense under the statute relied upon 
as authority. 

In U. S. v. Johnson , 53 F. Supp. 167-170, the Court states 
as follows: 

“ (9-11) Sufficient facts of a crime must be stated in 
an indictment to support a conviction. * * *. Where 
the facts alleged may all be true and yet a period to 
constitute no offense, the indictment is insufficient. 
Fontana v. U. S., 8 Cir. 262, F. 283; Lynch v. U. S., 8 
Cir. 10, F. 29, 947; U. S. v. Armour & Co., D. C. 48, F. 
Supp. 801; 27 Am. Juris, p. 621. 

“The purpose of such requirement is to give a de¬ 
fendant a fair opportunity to prepare his defense, and 
enable him to avail himself of a conviction or acquittal 
in defense of another prosecution.” 
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How can it be held that the allegations in Counts 1 and 3 
of the indictment under consideration charged a crime de¬ 
scribed in Section 2591-A? 

And is it not true that under the same statute everything 
mentioned in the indictment in Counts 1 and 3 could be 
equally true and the indictment be fatally insufficient in 
that the indictment does not charge a crime under the sec¬ 
tion of law the indictment charges the defendant violated? 


The 2nd and 4th Counts of the indictment were fatally 
defective in that the venue was not established. 

Reference is made to the case of Cain v. U. S., 12 F. (2nd) 
580-582, where the Court says: I 

“The question raised by the motion for a directed 
verdict was whether the presumption of the statute 
was sufficient to complete the case of the Government. 

In a very similar case, Brightman v. U. S., 7 F. (2nd) 

532 it was held by this Court that the presumption 
was not sufficient to complete a case for the Govern¬ 
ment ; that there must be proof of venue, that is proof 
of the place where the purchase was made; that the 
6th Amendment to the Constitution of the United 
States required that the, presumption of the statute j 
did not cover venue. The Court in its opinion said: j 
‘It might be claimed that the prima facie evidence aris- ! 
ing under the statute denotes proof of venue. We do 
not think that the presumption of prima facie evidence 
of the statute includes the venue. The wording of the \ 
statute does not indicate such an intention on file part 
of Congress. The statute provides that: ‘ “The ab¬ 
sence of appropriate tax paid stamps • • • shall be 
prima facie evidence of a violation of this Section by 
the person in whose possession same may be found.’’ ’ ! 
In the instant case the violation of the Section was !• 
the unlawful purchase alleged and the venue was not 
an element of the offense. It was an independent mat¬ 
ter, necessary, however, to be alleged and proven. * . 
Furthermore it might be open grave doubt whether | 
these provisions of the statute have been construed 
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broadly enough to include venue to be upheld as 
valid.’ ” 

The presumption relied on in the instant prosecution is 
found in Title 26, Section 2593 of the U. S. Code, and is 
to the effect that any person found in possession of Mari¬ 
huana who shall have a valid notice and demand by the 
Collector to produce the order form referred to in Section 
2591 shall be presumptive evidence of guilt under Sections 
2593 and 2590-A. Appellant takes the position that in the 
instant prosecution the Court is confronted with the iden¬ 
tical problem which arose in the Cain and Brightman cases, 
and that the prosecution under the opium act is no broader 
than the prosecution under the Marihuana Act. In a prose¬ 
cution under the Marihuana Act venue must be shown in 
the same manner and by the same means as under the 
Opium Act. 

Briefly, the gist of the entire appeal is that the Govern¬ 
ment, proceeding under a defective indictment, was per¬ 
mitted through the medium of expedience to get the case 
before a jury. 

' It seems to have become lately fashionable in trial courts 
to disregard the strict application of those legal rules 
which have been established by the Constitution and our 
laws for the protection of defendants, and to proceed more 
after the fashion of administrative tribunals, which latter 
pride themselves upon their lack of adherence to what they 
sometimes contemptuously regard and describe as legal 
technicalities. 

Appellant takes the position that there are no legal tech¬ 
nicalities brought into being by our Constitution and the. 
laws for the protection of persons accused of crime which 
the Court can ignore or evade. A citizen charged with 
crime being himself called upon by the Government to an¬ 
swer for an alleged infraction of its laws is certainly en¬ 
titled to demand of a judicial branch of Government, and 
the executive branch thereof that they scrupulously obey 


the laws which have been enacted for their guidance. If 
defendants, in the face of timely objection cannot prevent 
their cases from reaching a jury under such an indictment 
as this, the legal principle set forth in the cited cases mean 
nothing, and there is no law available as a protection for 
the defendant except the caprice of the trial court. How¬ 
ever severe the condemnation which morally attaches to a 
defendant may be, he is nevertheless entitled to an exact 
administration of the law with respect to his legal posi¬ 
tion in the matter. 

CONCLUSION. 

For the reason stated it is respectfully submitted that 
the judgment and sentence as to the Appellant should be 
set aside, and the case reversed with instructions to the 
Court below to grant the motion for a directed verdict made 
at the conclusion of the evidence, and that a judgment of ! 
acquittal be entered in accordance with the provisions of 
Rule 28 (a) of Criminal Procedure of the District Courts 
of the United States. 

T. Emmett McKenzie, 

Counsel for Appellant. 
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DISTRICT OP COLUMBIA 

» 

October Term, 1946 


No. 9259 

John L. Kinnison, appellant 

v. 

United States of America, appellee 


BRIEF AND APPENDIX FOR APPELLEE 


countebstatement of cabs 

Appellant was indicted February 4, 1946, in an indictment 
(App.) charging in six counts various violations of Marihuana 
Tax Act of 1937. On March 28, 1946, he was found guilty on 
the first four counts of the indictment jand not guilty on the 
fifth and sixth counts. A motion for a new trial having been 
overruled, appellant was, on the 11th day of April, 1946, sen¬ 
tenced to serve a term of imprisonment of from one to three 
years on each count, all sentences to run concurrently. A notice 
of appeal filed April 12 (R. A.) stated the grounds of appeal to 
be the “indictment does not state any offense known to the 
law.” 

The Designation of Record (R. 8) was limited to the indict¬ 
ment, plea, verdict, motions, orders, and judgment. No state¬ 
ment of points upon which appellant intended to rely was filed 
or designated. 
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The first count of the indictment charged a violation of Sec. 
fi (a) of the Marihuana Tax Act of 1937,50 Stat. 553, Sec. 2591 
(a) I. R. C., in the following terms: 

That one John L. Kinnison, on, to wit, the third day 
of April 1945, and at the District of Columbia aforesaid, 
did then and there unlawfully, fraudulently, feloniously 
and knowingly transfer to one Percy Grabenheaimer, 
a quantity of Marihuana, to wit, six hundred and sixty- 
eight grains, which said transfer was not made in pur¬ 
suance of a written order of the said Percy Graben- 

• heaimer, on a form issued in blank for that purpose by 
the Commissioner of Internal Revenue of the United 
States, as required by Section 2591 (a) of the Internal 
Revenue Code; against the form of the statute in such 
case made and provided, and against the peace and gov- 
. emment of the said United States. 

The second count charged a violation of section 8 (a) of the 
same act, 53 Stat. 555, section 2593 (a) I. R. C., in the following 
terms: 

That one John L. Kinnison, on, to wit, the third day of 
April 1945, and at the District of Columbia aforesaid, 
being then and there a transferee of Marihuana, and 
being then and there a transferee required to pay the 
transfer tax imposed by Section 2590 (a) of the Internal 
Revenue Code, did then and there knowingly, unlaw¬ 
fully and feloniously acquire or otherwise obtain a quan¬ 
tity of Marihuana, to wit, six hundred and sixty-eight 
grains, without having paid the tax on the transfer of 
said Marihuana to him then and there made; against 
the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. 

The third and fourth counts were repetitious of the first 
and second counts except as to the date of the offense therein 
charged. 

Appellant was acquitted on the fifth and sixth counts and 
they are therefore not set forth. 
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STATUTES INVOLVED 

Marihuana Tax Act of 1937 
Aug. 2,1937, ch. 553, 50 stat. 551 

Sec. 6,1. R. C. § 2591, (a) It shall be unlawful for any per¬ 
son, whether or not required to pay a special tax and register 
under section 2, to transfer marihuana, except in pursuance of 
a written order of the person to whom such marihuana is trans¬ 
ferred, on a form* to be issued in blank for that purpose by the ! 
Secretary. j 

(c) The Secretary shall cause suitable forms to be prepared 
for the purposes before mentioned and shall cause them to be | 
distributed to collectors for sale. The price at which such 
forms shall be sold by said collectors shall be fixed by the Secre- j 
tary, but shall not exceed 2 cents each. Whenever any collector 
shall sell any of such forms he shall cause the date of sale, the 
name and address of the proposed vendor, the name and address 
x>f the purchaser, and the amount of marihuana ordered to be 
plainly written or stamped thereon before delivering the same. 

(d) Each such order form sold by a collector shall be pre¬ 
pared by him and shall include an original and two copies, any 
one of which shall be admissible in evidence as an original 
The original and one copy shall be given by the collector to the 
purchaser thereof. The original shall in turn be given by the 
purchaser thereof to any person who shall, in pursuance thereof, 
transfer marihuana to him and shall be preserved by such per- j 
son for a period of two years so as to be readily accessible for 
inspection by any officer, agent, or employee mentioned in sec¬ 
tion II. The copy given to the purchaser by the collector shall j 
be retained by the purchaser and preserved for a period of | 
two years so as to be readily accessible to inspection by any offi¬ 
cer, agent, or employee mentioned in section II. The second 
copy shall be preserved in the records of the collector. 

Sec. 7,1. R. C. § 2590, (a) There shall be levied, collected, j 
and paid upon all transfers of marihuana which are required by | 
section 6 to be carried out in pursuance of written order forms 
taxes at the following rates: 

(1) Upon each transfer to any person who has paid the spe¬ 
cial tax and registered under section 2 of the Act, $1 per ounce 
of marihuana or fraction thereof. 
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(2) Upon each transfer to any person who has not paid the 
^special tax and registered under section 2 of this Act, $100 per 
ounce of marihuana or fraction thereof. 

(b) Such tax shall be paid by the transferee at the time of 
securing each order form and shall be in addition to the price of 
such form. Such transferee shall be liable for the tax imposed 
by this section but in the event that the transfer is made in 
violation of section 6 without an order form and without pay¬ 
ment of the transfer tax imposed by this section, the transferor 
shall also be liable for such tax. 

(c) Payment of the tax herein provided shall be represented 
by appropriate stamps to be provided by the Secretary and said 
stamps shall be affixed by the collector or his representative to 
the original order form. 

Sec. 8 , I. R. C. § 2593, (a) It shall be unlawful for any person 
who is a transferee required to pay the transfer tax imposed by 
section 7 to acquire or otherwise obtain any marihuana without 
having paid such tax; and proof that any person shall have had 
in his possession any marihuana and shall have failed, after rea¬ 
sonable notice and demand by the collector, to produce the 
order form required by section 6 to be retained by him, shall be 
presumptive evidence of guilt under this section and of liability 
for the tax imposed by section 7. 

Sec. 12, I. R. C. § 2596. Any person who is convicted of a 
violation of any provision of this Act shall be fined not more 
than $2,000 or imprisoned not more than five years, or both, in 
"the discretion of the court. 

Sec. 13,1. R. C. § 2597. It shall not be necessary to negative 
any exemptions set forth in this Act in any complaint, infor¬ 
mation, indictment, or other writ or proceeding laid or brought 
under this Act and the burden of proof of any such exemption 
shall be upon the defendant. In the absence of the production 
of evidence by the defendant that he has complied with the 
provisions of section 6 relating to order forms, he shall be 
presumed not to have complied with such provisions of such 
sections, as the case may be. 

Sec. 14,1. R. C. §§ 2599,2560. The Secretary is authorized ti 
make, prescribe, and publish all necessary rules and regulations 
for carrying out the provisions of this Act and to confer or im- 


pose any of the rights, privileges, powers, and duties conferred 
or imposed upon him by this Act upon such officers or employees j 
of the Treasury Department as he shall designate or appoint. 

I 

TREASURY REGULATIONS INVOLVED 

I 

2 Fed. Reg. 1808 ! 

Order of the Secretary of the Treasury Relating ! 
to the Enforcement of the Marihuana Tax Act i 
of 1937 | 

September 1,1937. 

Section 14 of the Marihuana Tax Act of 1937 (act of | 
Congress approved August 2, 1937, Public, No. 238), j 
provides as follows: 

The Secretary is authorized to make, prescribe, and 
publish all necessary rules and regulations for carrying j 
out the provisions of this Act and to confer or impose any j 
of the rights, privileges, powers, and duties conferred | 
or imposed upon him by this Act upon such officers or 
employees of the Treasury Department as he shall desig¬ 
nate or appoint. 

In pursuance of the authority thus conferred upon the j 

secretary of the Treasury, it is hereby ordered: 

* 

I. rights, privileges, powers, and duties conferred 

AND IMPOSED UPON THE COMMISSIONER OF NARCOTICS 

1. There are hereby conferred and imposed upon the ! 
Commi s sioner of Narcotics, subject to the general super- | 
vision and direction of the Secretary of the Treasury, 
all the rights, privileges, powers, and duties conferred or j 
imposed upon said Secretary by the Marihuana Tax Act | 
of 1937, so far as such rights, privileges, powers, and | 
duties relate to— 

• * * • » 

(b) Prescribing the form of written order required by 
Section 6 (a) of the act, said form to be prepared and 
issued in blank by the Commissioner of Internal Reve¬ 
nue as hereinafter provided. 



H. BIGHTS, PRIVILEGES, POWERS, AND DUTIES CONFERRED 
AND IMPOSED UPON THE COMMISSIONER OF INTERNAL 
REVENUE 

1. There are hereby conferred and imposed upon the 
Commissioner of Internal Revenue, subject to the gen¬ 
eral supervision and direction of the Secretary of the 
Treasury, the rights, privileges, powers, and duties con¬ 
ferred or imposed upon said Secretary by the Marihuana 
Tax Act of 1937, not otherwise assigned herein, so far as 
such rights, privileges, powers, and duties relate to— 
(a) Preparation and issuance in blank to collectors 
of internal revenue of the written orders, in the form 
prescribed by the Commissioner of Narcotics, required 
by section 6 (a) of the act. The price of the order 
form, as sold by the collector under section 6 (c) of the 

act shall be two cents for the original and one copy. 

* * • « * 

The effective date of this order shall be October 1, 
1937, which is the effective date of the Marihuana Tax 
Act of 1937. 

Stephen B. Gibbons, 

Acting Secretary oj the Treasury. 

ISSUES INVOLVED 

I. Whether counts one and three charged offenses established 
by the Marihuana Tax Act of 1937. 

II. Whether counts two and four charged offenses established 
by the Marihuana Tax Act of 1937. 

III. (a) Whether the court should notice appellant’s argu¬ 
ment venue was not established. 

(b) Whether the presumptive evidence of guilt established 
by section 8 (a) of the Act shifts the burden of proof not only 
as to the fact of payment of tax but as to venue of the presumed 
unlawful transaction. 

SUMMARY OF ARGUMENT 

I. Counts one and three substantially track the language of 
section 6 (a) of the Act. While the statute specifically states 
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that the order form required in every transfer shall be one 
issued by the Secretary of the Treasury the Act also authorizes 
delegation by the Secretary of his powers and duties under the j 
Act, and the Secretary has duly delegated the power and author¬ 
ity to issue said forms to the Commissioner of Internal Revenue. ! 

II. Counts two and four charged offenses in terms of section ! 
8 (a) of the Act. 

III. (a) Appellant’s point that venue was not established as | 
to counts two and four does not affect the validity of the in¬ 
dictment, which clearly alleges that the offenses were committed 
in the District of Columbia. Appellant’s point implies a failure 
of proof, but the appeal has been prosecuted without designating ! 
and preserving the evidence in the record on appeal. Failure 
to establish venue was not specified in the notice of appeal as 

a ground for appeal, and appellant has failed to file the state¬ 
ment of points required by F. R. C. P. 75 (d). Therefore the 
point is not properly preserved and appellant should not be [ 
heard upon it. 

(b) The presumptive evidence of guilt established by section | 
8 (a) of the Act goes to the fact of venue as well as nonpayment 
of the required transfer tax. 

AKGO 

! 

‘ I | 

Counts one and three of the indictment are not defective 

By comparing the language of count one, supra, with the j 
statutory language of section 6 (a) of the Act it will immediately 
be seen that the indictment charges every element of the offense I 
established in section 6 (a). The only point in which the in- ! 
dictment departs from the statute is that the indictment says 
the order form which appellant did not obtain from his trans- 
ferree was one issued by the Commissioner of Internal Revenue 
of the United States, whereas section 6 (a) states that said forms 
are to be issued by the Secretary of the Treasury. I 

However Section 14 of the Act specifically authorizes the 
Secretary to delegate his powers and duties under the act to 
such other officers of the Treasury Department as he might j 
designate or appoint. By order dated September 1, 1937, and 

i 
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effective October 1, 1937, supra, the power of prescribing the 
form of order was delegated to the Commissioner of Narcotics 
and the power of issuing the order forms was delegated to the 
Commissioner of Internal Revenue. Thus appellant's argu¬ 
ment must fail. Cromer v. United States, 78 U. S. App. D. C. 
400,142 F. (2d) 697, determining the same point with respect 
to the Harrison Narcotic Act. 

H 

Counts two and four of indictment not defective 

A comparison of the language of counts two and four with 
section 8 (a) of the Act shows that these counts charge offenses 
in the very words of section 8 (a). Section 7 (a) of the act 
imposes taxes on all transfers of marihuana which are required 
to be carried out with the use of the order forms. Section 7 (b) 
requires that the tax shall be paid by the prospective transferee 
when he gets his order forms. The word “prospective” is inter¬ 
polated here although not found in section 7 (b) because a 
person contemplating the lawful purchase of marihuana must 
obtain an original and two copies of the order form from a 
collector of internal revenue. Section 7 (d). The contempla¬ 
tive purchaser is required to give the original of the order form 
to the person from whom he purchases the marihuana and to 
preserve the other copies for two years. Now it is obvious from 
these regulations that the tax must be paid and the order forms 
obtained prior to the transaction wherein the marihuana is 
transferred from the seller to the purchaser, and where section 
7 (b) says the tax shall be paid by the “transferee” at the time 
of securing his order form, the word “transferee” is obviously 
used in a prospective sense. Therefore when section 8 (a) 
establishing the offense uses the phrase “transferee required 
to pay transfer tax imposed by section 7,” it uses the term 
“transferee" in the same sense, that is, a person contemplating 
a marihuana transfer, or transaction. 
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I 


The indictment clearly charges the offense in the statutory 
language and it is not seen what merit there is to appellant’s 
contention that it does not do so. 

in (A) j 

Contention venue not established not properly before Court 

! 

The appellant’s second subdivision of argument states that 
counts two and four were defective in that venue was not estab¬ 
lished. This contention does not go to the validity of the in¬ 
dictment but to matters of proof. No evidence was designated j 
or preserved for review in this record. The appellant elected 
to appeal on the bare record. He did not, however, file the state- j 
ment of points required by F. R. C. P. 75 (d), when the com¬ 
plete record and all the proceedings in evidence are not des- j 
ignated for inclusion. Neither did he mention this point in 
his grounds for appeal in the notice of appeal. F. R. C. P. 75 j 
(d) is, of course, applicable to this appeal in a criminal case, j 
Rules of Crim. Proc. 39 (b) (1). | 

Appellant therefore would not seem to have standing to argue j 
the point that venue was not proved. For some circumstantial j 
evidence tending to prove venue might very well have been in- | 
troduced at the trial, such as that mentioned in Casey v. United 
States , 276 U. S. 413, where the Supreme Court in a Harrison 
Narcotic Act case commented on the circumstances that the 
defendant, being asked for a drug, did not have it at that par- j 
ticular time but soon thereafter had it in his possession. This 
was said to be circumstantial proof of venue because of' the 
small likelihood that the defendant could have gone out of the 
district in the short interval before he turned up with the drug. 

HI(B) . j 

i 

Presumptive evidence goes to venue as well as transaction 

Aside from circumstantial evidence of venue, it has been de- I 
cided in prosecutions under the Harrison Narcotic Act and the 
Import and Export Drug Act that the presumptive evidence of j 
violation established by possession of the drug shifted the 


i 
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burden of proof to the defendant in respect not only of the 
unlawful acquisition of the drug but of the issue of venue. 

Casey v. Urated States , 276 U. S. 413. 

Goode v. United States , (U. S. App. D. C.) 149 F. (2d) 
377. 

Section 8 (a) of the Marihuana Act establishes presumptive 
evidence of guilt on the basis of proof that (1) that the de¬ 
fendant did have possession of marihuana and (2) that the 
defendant failed to, upon demand, produce the order form which 
he is required by section 6 to retain and which he would have 
if his acquisition had been lawful. No appreciable distinction 
is discernable between this presumptive evidence statute and 
those interpreted in the Casey and Goode cases, supra. There¬ 
fore appellee believes that no independent proof of venue is 
necessary to sustain the prosecution's burden of proof. 

CONCLUSION 

The indictment is clearly sufficient. If even one count is 
sufficient and the sentence thereon properly imposed then the 
court need not review any errors alleged as to any other count 
because the sentence on each count was the same and all sen¬ 
tences run concurrently, Gibson , et al. v. United States (U. S. 
App. D. C.), 149 F. (2d) 381. Therefore the judgment should 
be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

John P. Burke, 

Assistant United States Attorney. 
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APPENDIX 


G. J. No. 31,803. 

Criminal No. 

Violation Marihuana Tax Act of 1937. 

District Court of the United States for the District of Columbia 

District of Columbia, ss: 

January Term , A. D. 19Ifi 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one John L. Kinnison, on, to wit, the third day of April 
1945, and at the District of Columbia aforesaid, did then and 
there unlawfully, fraudulently, feloniously and knowingly \ 
transfer to one Percy Grabenheaimer, a quantity of Marihuana, ] „ 
to wit, six hundred and sixty-eight grains, which said transfer 
was not made in pursuance of a written order of the said Percy 
Grabenheaimer, on a fonn issued in blank for that purpose by 
the Commissioner of Internal Revenue of the United States, as 
required by section 2591 (a) of the Internal Revenue Code; 
against the form of the statute in such case made and provided, 

and against the peace and government of the said United States. 

• • 

SECOND COUNT 

| 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That one John L. Kinnison, on, to wit, the third day of April, 

1945, and at the District of Columbia aforesaid, being then and 
there a transferee of Marihuana, and being then and there a | 
transferee required to pay the transfer tax imposed by Section 
2590 (a) of the Internal Revenue Code, did then and there 
knowingly, unlawfully and feloniously acquire or otherwise 
obtain a quantity of Marihuana, to wit, six hundred and sixty- 
eight grains, without having paid the tax on the transfer of 
said Marihuana to him then and there made; against the form 

(ID 


i 




of the statute in such case made and provided, and against the 
peace and government of the said United States. 

* # * • * 

THIRD COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one John L. Kinnison, on, to wit, the seventh day of 
April, 1945, and at the District of Columbia aforesaid, did then 
and there unlawfully, fraudulently, feloniously and knowingly 
transfer of one Percy Grabenheaimer, a quantity of Marihuana, 
to wit, four hundred and eighty-one grains, which said transfer 
was not made in pursuance of a written order of the said Percy 
Grabenheaimer, on a form issued in blank for that purpose by 
the Commissioner of Internal Revenue of the United States, 
as required by Section 2591 (a) of the Internal Revenue Code; 

S against the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. 

FOURTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That one John L. Kinnison, on, to wit, the seventh day of 
April, 1945, and at the District of Columbia aforesaid, being 
then and there a transferee of Marihuana, and being then and 
there a transferee required to pay the transfer tax imposed by 
Section 2590 (a) of the Internal Revenue Code, did then and 
there knowingly, unlawfully and feloniously acquire or other¬ 
wise obtain a quantity of Marihuana, to wit, four hundred and 
eighty-one grains, without having paid the tax on the transfer 
of said Marihuana to him then and there made; against the 
form of the statute in such case made and provided, and against 
the peace and government of the said United States. 
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